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ILLINOIS STATE
BAR ASSOCIATION
- Ole Bly Pace; Il » President

May 10,2005
To the Honorable Members of the Illinois General Assembly:

Fundamental changes in the way victims of medical negligence are compensated in
Illinois are being considered by the General Assembly. Some proposals under
consideration could have far-reaching implications, not just for future victims, but also
for the public’s necessary perception that otir justice system provides an equitable
means of deciding between the rights of all parties. The Hlinois Constitution demands
no less: .

Every person shall find a certain remedy in the laws for all m]urzes and wronés' '
which he receives to his person, privacy, property or reputation. He shall obtain
justice by law, freely, completely, and promptly. [Bill of Rights, Sec. 12]

Because of the importance of the current debate, and the seeming lack of a factual basis
for evaluating the competing claims being made, the Illinois State Bar Association
commissioned Dr. Neil Vidmar, Russell M. Robinson Il Professor of Law at Duke
University Law School and a recognized researcher and author 6n medical malpractice
litigation, to conduct a study in Ilinois. Professor Vidmar is the author of Medical
Mualpractice and the American Jury: Confronting the Myths about Jury Incompetence, Deep
Pockets and Outrageous Damage Awards, University of Michigan Press (1995), about
which the Journal of the American Medical Association said: “Tort reformers have often
portrayed juries in medical malpractice cases as overly generous and irresponsible ... In
Medical Malpractice and the American Jury, the author successfully counters this portrayal
with a well-reasoned, painstaking analysis of jury verdicts and damage awards ...” [See
Prof. Vidmar's credentials at www.law.duke.edu/ fac/vidmar/]

Areas of Inquiry

The resulting study, titled “Medical Malpractice and the Tort System in Illinois,” set out
to provide factual answers to several critical questions facing the General Assembly as it
decides what, if any, changes to make in the laws govermpg_medicai malpracﬁc_e:

Have medical malpractice cJaims increased? |

Have jury trials increased? N

Have jury awards for medical malpractice increased?

Have Madison and St. Clair counties earned their negative reputation insofar
as medical malpractice claims are concerned?

5. Is there evidence that doctors aré leaving the state or certain areas of the state
as a result of jury awards?
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This report provides answers to those questions, to the-extent that reliable data exist to
draw valid conclusions. Sources included the Cook County Jury Verdict Reporter,
Southwestern Illinots Jury Verdict Reporter, databases in Westlaw, Lexis, and Findlaw, the
U.S. Justice Department’s Bureau of Justice Statistics, the American Medical
Association’s annual report on Physician Characteristics and Distribution in the US, and
the National Practitioner Data Bank. These sources provided varying degrees of reliable
data, as noted in the study. .

It should be noted especially that detailed records on closed medical malpractice claims
are collected by the Illinois Department ‘of Insurance from all insurers that provide such
coverage in Illinois, as mandated by state law. To this date, the closed claims data have
not been made avaﬂable to Professor Vidmar or to members of the General Assembly.

Find_ii:gs

To examine the incidence, frequency, size of verdicts, and other aspects of the medical
malpractice system in Illinois, this study locked at statewide data where available, and
concentrated on two regions: Cook and DuPage counties, which comprise almost half
the population of the state of lllinois and more than half the physicians; and Madison
and St. Clair counties, because of specific claims that medical malpractice verdicts there
are too large. and too frequent

An analysis of court fﬂmgs over ume, verdicts after trial, and post-verdict adjustments
to awards reveais the foIlowmg about Cook and DuPage countxes )

1 The data show no upward trends in fﬁmgs orin fﬂmgs per 100 treahng .
physicians from 1994 through 2004, when adjusted for popuiatlon growth.

2. By one measure there was a modest decrease in medical malpractice trials
between 1996 and 2001. Plaintiff win rates increased, but this change may be

~ ascribed to other factors related to how cases are selected for trial.

3. Adifferent set of data showed no increase in jury “trials or in plambff win-
rates between 2001 and 2004.

4. Settlement mechanisms such as pre-verdict high-low agreements, acceptance
of the limits of the doctor’s insurance policy, and other devices showed that
many jury verdicts were substantially reduced in the post-verdict phase of
the lawsuit.

A similar analysis in Madison and St. Clair counties reveals the following:

1. Over the period 1992-2005, only 11 jury verdicts favoring the plaintiff in
medical malpractice cases were found in Madison and St. Clair county courts.
2. Only two verdicts exceeded $1 million, and one of those was
overturned on appeal.
3. There is no evidence to support the perception that medical malpractice jury



trials in these counties are frequent or that jury verdicts are outrageous.

An analysis was made of the effect a $500,000.cap on non-economic damages would
have had if such a cap had been placed on verdicts in Cook County and DuPage County
in 2001, revealing that:

1. Of the 30 verdicts in favor of plamhffs the cap would have reduced the

- jury’s verdict in ten of the cases. :

2. The cap would have resulted in a mlmmai reduct}on in overail payouts to
plaintiffs and would be unlikely to affect doctors’ liability insurance
premiums. But such a cap  would rresult in significantly reduced
compensation for some individual plaintiffs who suffered catastrophic
injuries through medical negligence.

An analysis é’ftempting to document claims that doctors may be leaving the state of
1llinois for other states produced the following findings:

1. There has been a steady increase in the absolute number of Illinois” total
patient care physicians in the period 1993-2003 (the latest date reliable data
are avaﬂable} from 24, 514 i in 1993 to 30,264 in 2003.

2. With some year-to-year variations, the trend is upward or steady for Ob- -Gyns
(1,596 in 1993 to 1,814 in 2003} and neurological surgeons (191 in 1993 to
212 in 2003).

3. The data lend no support to the dmm that physxcxans are leaving the state, at

. least relative to other states.” *

4. " American Medical Association statistics through 2003 do not support cia;{ms
of a loss of doctors in Madison and St. Clair counties. Changes stnce 2003
may have occurred, but proponents of the claim of major losses of doctors
have not substantiated their claims by citing any available sources.

In sum, the study shows the Illinois tort system does not appear to be the cause of the
increase in doctors’ Hability insurance premiums. It is time to consider other causes.

The Illinois State Bar Association submits this report and study in the belief that
decisions concerning such an important matter should be made based on facts rather
than anecdotes.

Respectfuily,
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. Executive Summary

To examine the incidence, frequency, size of verdicts and other aspects

of the medical malpractice system in Hlinois, this study looked at statewide

data where available, and concentrated on two regions: Cook and DuPage

counties, which comprise almost half the population of the state of Illinois and

two-thirds of its doctors; in addition it examined Madison and St. Clair

counties, which have been characterized as “judicial hellholes.”

For Cook and }DuPage counties::

‘The data show no upward trends in filings or in filings per 100

treating physzcians from 1994 through 2004, when adjusted for
populat;on growth

By one measure there was a modest decrease in medical
malpractice trials between 1996 and 2001. Plaintiff win rates
increased, but this change may be ascribed to other factors related
to how cases are selected for trial.

A different set-of data showed no increase in jury trials or in
plamuﬁ" win- ratﬁs between 2001 and 2004

-Settiement mechamsms Such as pre-verdmt high- -low agreements

acceptance of the limits of the doctor’s insurance policy and other
devices showed that many jury verdicts were substantially reduced
in the post-verdict phase of the lawsuit.

A similar analysis in Madison and St. Clair counties reveals the

following:

L4

Over a 14-year period from 1992 through the first part of 2005,
only 11 jury verdicts favoring the plaintiff in medical malpractice
cases were found in Madison and St. Clair county courts. Only two

verdicts exceeded $1 million.



There is no evidence to support th’é:'befbéption that medical
malpractice jury trials in these counties ‘are frequent or that jury

verdicts for piamtszs are outrageous

Insofar as medical malpractice litigation is concerned, the
reputation of Madison.and St. Clair counties as “judicial hellholes”
is not justified.

An analysis of the data from Cook and DuPage counties revealed that a

$500,000 cap on non-economic damages would have resulted in a minimal

reduction in éverali payouts to piaintiffs and Wouid be Liniikél}%-to éﬂ’eCt

doctors’ habahty insurance premmms ‘Butsuch a cap would result in

significantly reduced compensation for some individual plmntlffs who suffered

catastrophic injuries through medical _ra_eghgem_:e. '

An analysis of data from the American Medical Association does not support

the claims that Illinois in general and Madison and St. Clair counties in

partmular are losmg doctors

There has’ been a stﬁady mcrease in the absoiute number of

'_Ilhnoxs total patient care physicians, mcludmg OB-GYNs and

neurological surgeons.

American Medical Aésociétioh statistics through 2003 do not
support claims of a loss of doctors in Madison and St. Clair
counties. :

The Illinois tort system does not appear to be the cause of the undisputed fact

that doctors’ liability insurance premiums showed dramatic rises. It is time to

consider other causes of the insurance premium increase.
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Chapter 1

Investigating the Tort System as the Cause of Medical Liability Insurance
Increases

Let us be clear from the beginning. There is no dispute about the fact
that, beginning about the year 2001, the medical liability instrance premiums
for some doctors rose very dramatically in 1llinois as they did elsewhere in the
U.5. Thus, it'is reported that one obstetrician-gynecologist saw his malpractice
liability insurance premium jump from $138,031 in 2003 to $230,428 in
2004.1 Such increases are a serious 1mped1ment to practicing doctors and
ultimately could have major effects not only on their incomes, but alsoon the
viability of their practmesan’d the health care of the patients they serve.

The cause of the problem is hotly contested. Physicians, insurance
companies and business organizations assert that the cause of the problem is
the tort system in which patients file lawsuits against their doctors ciaiming
medical negligence resulted in a serious injury. Then, they say, attempts to
settle the lawsuit center on the likelihood that juries will be unfairly biased in
favor of ﬁndmg neghgence and awardmg unjustiﬁed large sums of money to the
patlent In pamcular they say, there is great fear of an outrageous award for

“pain and suffering” above and beyond money for any incurred medical costs
and lost income. Doctors and their liability insurers are forced to agree to
inflated settlements because of fear that if the case goes to trial they will likely
suffer even greater economic losses. This is called the “shadow effect” of jury
trials.

The President of the Illinois Hospital Association is quoted as saying that
large awards have risen dramatically in both size and frequency since the year
2000 and hospitals in Cook County said that their situation was especially

dire.?

! Georgina Gustin and Phil Dine, Lax Insurance Regulation is Core of Malpractice Crisis, SAINT
Louts PoST DISPATCH, January 1, 2005,

? Daniel Vock, Legislators take Med-Mal Deadlock Head-on, CHICAGO DAILY LAW BULLETIN
February 23, 2005.



Madison and St. Clair counties in southwestern Illinois have received
particular attention and have been characterized as “judicial hellholes” where .
juries have made unjustified awards.? '

In contrast, plaintiff lawyers and consumer groups offer a different
explanation for the problem. These groups assert that the cause lies with the
business. cycle in the'_medical insurance industry, claiming that the cycles are
recurrent. In their view the problem is that insurers under-price premiums in
good economic times and under-estimate future payouts. In. addition
downturns in the bondaﬂd stock markets where insurers invest their reserves
add totheﬁnanczai problems The end result, these groups claim, is that-.'ivhen_-
econom_ic_ﬂu_c_tiiations in t_h_e-_'businéss cycle Squeez_c_i_ncofne,:_the insurers raise
their rates an.d.bilwne plaintiff lawyers and juries.?

. The Illinois State Bar Association, with 30,000 members, is the largest
bar association in Illinois. It is a voluntary-membership association that
provides a wide range of professional services for lawyers, and education and
services for the public. Its membership includes lawyers representing plaintiffs
and defendants in civil: matters, as well as Jawyers. practzcmg in many. ether
ﬁelds of law T hxs orgamzat;on comm1ssmned me to resea.rch the tert system as
it pertains to medical malpractice litigation in Illinois. The tort system is only
one part of the debate, but prcmdmg mformatlon about certain questions can
shed amportant hghi on cententlous issues: Have medical malpractice claims
increased? Have jury tnals-mc_reased? Have jury awards for medical .
maipractice increased? Have Madison and St. Clair Couﬁties earmed their
reputation as “judicial hellholes” insofar as medical malpractice claims are
concerned? Is there evidence that doctors are leaving the state or certain areas
of the state as a result of jury awards?

I was chosen to undertake this research because | have been studying

and writing about medical malpractice litigation since 1990. In addition to

3 Anonymous, Madison County: Bush in the “Hellhele, ST. Louis Topay, January 5, 2005;"
William Lamb, flinois Trauma Cases Surge at SLU, STL TobDay, January 10, 20035.

+ Joseph Treaster and Joel Brinkley, Behind those Medical Malpractice Rate Hikes, 151 CHICAGD
DaiLy Law BULLETIN (February 22, 2005},



various articles in scholarly journals and law reviews, I wrote a book on the
subject, Medical Malpractice and the American Jury: Confronting the Myths about
Jury Incompetence, Deep Pockets and Outrageous Damage Awards, University of
Michigan Press (1995). .

. Writing books and articles does not come without the possibility of being
perceived to have a bias. Although, as the title of the book implies, I drew the
conclusion that many claims about irresponsible juries in medical malpractice
trials were unwarranted, my conclusions were based on careful, systematic
empirical research. Plaintiff lawyers, not surprisingly, liked the book’s
con_r_:lusion_s, but I_aléo_receivgd pf;':zise m the Journal of the American Medical.
Association, which said: “Tort reformers have often portrayed juries in medical
malpractice cases as overly generous and .irresponsible.... In Medical
Malpractice and the American Jury, the author successfully counters this
portrayal with a well»«reasoned, painstaking analysis of jury verdicts and
damage awards.. . .

When ! agreed to undertake the present research, the Illinois State Bar
Association understood that | would draw conclusmns based o1 whatever the
evidence led me to conciude and thai‘ no restrxctzons Would be placed on what I
wrote in the report.

Because the topic is contentious and interpretations open to questions, I
undertook the research with a safeguard: transparency. All of the research data
will be made available to any person or group that requests it. This is actually
an easy task since I drew most of my conclusions from data sources that are
readily available to the public or, in the case of verdict reports, can be obtained

with little effort by interest groups.

Data Sources

In the chapters that follow I describe the data sources, but a brief
recitation here will be helpful. One primary source was verdict reporters. These
included the Cook County Jury Verdict Reporter and the Southwestern Tlinois

Jury Verdict Reporter. These data were supplemented by databases on verdicts



and appellate courts available in Westlaw, Lexis, and Findlaw, primary on-line
commercial sources used by legal researchers. The Cook County Jury Verdict
Reporter is one of the oldest and most comprehensive sources of data for Cook
and DuPage counties and, as I discovered, more comprehensive than other
verdict reporters and rnore comprehensive than databases on verdicts cbnipileci
by the U.S. Department of Justice’s Bureau of Justice Statistics. In addition,
when crucial information was missing from verdict reports, I placed telephone
calls to lawyers involved in the case and obtained that information.

The Southwestern Illinois Jury Vér_di_c;‘_'Reporjfe%_'coveré; Madis'on and St.
Clair counties and :is' .é?éiiéblé zon#liﬁé-thrciugﬁ :Wéfsﬂaib and ‘Lexis. 1 personally
checked the accuracy of the Ma‘:diédn*bbimiy'r'epdr-ﬁs by traveling to
Edwardsville and reviewing every one of the medical malpractice verdicts it
listed, finding no errors in the summaries, although in some instances 1
uncovered supplemental information about the cases. '

I also researched the data compiled by the Bureau of Justice Statistics of
the U.S. Department of Justice. As will be described in Chapter 3, the BJS in
collaboration with' the Natlcnal Center for State Courts, as part of its Cwﬂ
Justice Survey of State’ Courts,’ conducted nationwide survgys of civil j 3ury
verdicts in 1996 and 2001, Those surveys included the courts in Cook and
DuPage counties. The data are archived by the Inter-university Consortium of
Political and Social Scxence Data at the University of Mzcl*ngan I extracted the -
data for Cook and DuPage ¢ounties for those years.’ '

Another source of data was the American Medical Association’s annual
report, Physician Characteristics and Distribution in the US. This report
describes all non-federal doctors by state and separately by counties, including
information about general areas of the doctor’s practice. | compiled data for
Illinois as a whole and separately for Cook, DuPage, Madison and St. Clair
counties from 1993 through 2003. Information on 2004 will not be available for
another year.

Where relevant the analyses were adjusted for population and inflation

using census data and the Consumer Price Index.
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In addition to these sources | researched the National Practitioner Data
Bank. Created as part of the 1986 Health Care Quality Improvement Act of
1986, the NPDB reports on malpractice payments made on behalf of doctors by
malpractice insurers. The reports are confidential but the NPDB makes a
public file available that removes personal identifying information. I extracted
data for Illinois that covered the years 1991 through 2004. A Wall Street
Journal report criticized the NPDB as omitting many important cases, raising
questions about its comprehensiveness.5 Then, as I began to sift through the
data I found so many omissions of information that I concluded it was so
unreliable as to be of little use for this .'researchﬁ I therefore omit it from

further consideration in this report.

An Unavailable Source

One important source of data is missing from this report. The Illinois
Department of Insurance compiles detailed records of closed medical
malpractice claims that it requires medical malpractice liability insurers to
report. In 2001 the Department compiled a report covering the years 1980
through19997 ﬁn’like the states of Florida';anzd'f.’rexas. the :.éiéit'a are not m'ade
available to the public. I attempted to gain access to the data collected since
1999 to bring findings up to date. Unfortunately, despite a number of requests
to gain access to the data, the Department of Insurance permission was not
given. The data would have provided crucial information bearing on the
controversy about medical malpractice litigation. The closed claims files .
contain information about the frequency and magnitude of settlements as well

as verdicts as well as the costs of defending those claims. Studies using the

5 Joseph Hallinan, Doctor is Out: Attempt to Track Malpractice Cases is Often Thwarted---Deleting
a Physician’s Name from a Suit Before Settling Keeps it Out of Data Bank, WALL STREET JOURNAL,
August 27, 2004 at A1, _ .

¢ For example, on a variable purporting to tell the forum in which a claim was settled, fully 33
percent of cases were classified in a category called “unknown / before Iawsuit” or were just
blank. The data are supposed to report the severity of the injury but 97% of cases had no
information on this variable. .

7 CASUALTY ACTUARIAL SECTION, ILLINOIS DEPARTMENT OF INSURANCE, MEDICAL MALPRACTICE CLAIMS
STupy (2001). '




Florida and Texas databases demonstrate how valuable a resource closed claim

data can be in shedding light on this important and controversial debate.®

The Remaining Chapters of This Report
_Chapter 2'contains a very brief overview of information about medical ~
malpracﬁice'-'iitigatibn to provide laypersons background information about the
subject and give them intellectual tools to understand data that is presented in
the following’ch'apters' The chapter presents only minimal information about a
complex subject References to sources dlscussmg the topzcs m greater depth
are provxded in the footnotes. it o
Chapter 3is abou’t Cook and DuPage counties. These two c:ountzes
contain 49 percent of Illinois’ total population and approximately two-thirds of
its private doctors.? I examined medical malpractice filings and jury verdicts in
those counties as summarized by the Cook County Jury Verdict Reporter,
suppiementedw&h additional research from on-line databanks and my
telephone calls to the offices of lawyers involved in the cases. '
_ Chapter 4 deals mth jury verdzcts in Mad:son and St Clalr cauntles As.
| noted above, these two counties have gamed notonety as “3ud101a1 hellholes” for
defendants and have played a prominent role in the claims about the needfor
medical malpractice tort reform. I used the Southwestern lllinois Jury Verdict
Reporter as my initial source, but supplemented it with a two-day visit
examini_né the ééise"ﬁiesfix’i the Madison County courthouse. '
Chép'te'r 5 turns to the very contentious and often misunderstood topic of
“pain and suffering.” Using the plaintiff verdicts from Cook and DuPage

counties and studieés by other researchers the report explores the role of “pain

8 See Neil Vidmar et al.., Uncovering the “Invisible” Profile of Medical Malpractice Litigation:
Insights from Florida, 54 DEPAUL Law REVIEW 315 (2005}, Bernard Black et al., " Stahbility, Not
Crisis: Medical Malpractice Claim Qutcomes in Téxas, 1988-2002, 2 JOURNAL OF EMP‘{RICAL LEGAL
STUDIES (2005, in press), available at http://ssrm.com/abstract= 678601,

% Illinois also has doctors who are employees of the federal government. ‘The doctors are not
affected by the liability insurance problem because they are insured by the federal government.
And lawsuits against them must be adjudicated under the Federal Tort Claims Act, which
requires irial by judge alone.
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and suffering” in jury verdicts and the potential impact of a $500,000 cap on
these damages.

Chapter 6 Iooks at changes in the avaﬂabzhty of treatmg doctors in
Illinois and Cook DuPage Madzson and St. Clair eountzes from 1993 through
2003. The purpose of this chapter is to shed I1ght on the questzon of whether
the avaﬂablhty of treatmg doctors has changed over the years

Chapter 7 dlscusses the conclusions and hmxtatlons of the research.

What Thxs Repert Does Not Cover

The report is descnptlve and does not pass }udgment on the correctness
or fairness of the mdnndual 3111"31 \:erd:tcts that are reported although it raises
issues that will assist readers in drawmg their own conclusions. Nevertheless,
different parties will have different interpretations of the verdicts. The same
reasoning applies to data about settlements.

The report does not mvestlgate the economics or practices of the medlcai
liability insurance mdustry That subject is beycnd my research mandate and
areas of expertlse The ﬁndmgs about the tort system will raise questmns about
that . subject but they will have to be made by inference. The inference will be

made explicit in Chapter 7.
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Chapter 2

Medical Negligence and the Tort System: A Brief Primer for Laypersons
The tort system has many facets that bear on the controversy about
medical negligence. This chapter is intended to describe some of the issues and
empirical findings from other. states as background and context for interpreting

the Illinois data that I describe in subsequent chapters of this report. Each
state has its own laws and legal culture, but, nevertheless, there are many
similarities across states. The reader should be aware that there is a very
substantial literature bearing on each of the topics discussed in this chapter.1¢
It is inténded only to provide guidance for other chapters in this report.
Readers are encouraged to consult original sources referenced in the

footnotes 1t

Purposes of the Tort System

’I‘here are two central purposes to the tort system: (1) to compensate
persons who are injured through the negligence of others and {2} to deter
future ﬁegﬁgent behavior in {a) the person who committed the instant act of
negligence and (b) deter other persons from similar negligence by informing
them that they might face civil liability if they engaged in similar acts of
negligence.

Compensation in tort law as it has developed in the United States
involves awards of monetary damages for losses. There are two main categories
of losses. In lllinois they are commonly referred to as “economic” and “non-

economic” losses. For reasons that will be made clearer in Chapter 5, the latter

10 Studdert et al., Medical Malpractice, 350 N ENGL. J. MED.283 {2004) provides an excellent
review of the history of contemporary preblems of medical liability insurance. See also,
Michelie Mello et al. The New Medical Malpractice Crisis, 348 NEW ENGLAND JOURNAL OF MEDICINE
2281 {2003); Peter Akmajian, A Fair and Balanced Look at Tort Reform, FOR THE DEFENSE 33
(November 2004}; NEIL VIDMAR, MEDICAL MALPRACTICE AND THE AMERICAN JURY: CONFRONTING THE
MYTHS ABOUT JURY INCOMPETENCE, DEEP POCKETS AND OUTRAGEOUS DAMAGE AWARDS (1995); 54
DePaul Law Review Issue Number 2 (2005} {Whole Issue).

1t Many of the footnotes contain references to my own writings because they summarize the
other literature and offer citations to the original sources.



term can be a source of confusion for non-lawyers, but for now I will use both
terms. . ) .

“Economic losses” are losses like medical expenses and lost income that
result directly from the act of negligence. There are usually tangible hospital
bills and tax receipts to prove past econormic losses. Health_ca_re experts and |
accountants can use these records of the past to make projections about future
“economic” losses and present them to a judge or jury in ;he form of expert
testimony. The estimates of economic losses are sometimes hotly disputed, but
at least it is relatlveiy easy to calculate them usmg the metric of dollars.

“Non- economxc losses” have a much Iess tangible hature and it is. dlfﬁcult
to apply an ex_ac_t doi}ar metric. Non~eco_r_;om1c _Iosses frequently are described
as “pain and suffering.” How does anyone place an exact doilar figure on
someone’s pain? . . _ o _ _

A primary source of confusion with the term “non-economic” losses,
however, is that pain and suffering is not the only element of this category of
damages. There are other elements such as disfigurement, loss of
cnmpamonshap or, loss of consortmm loss.of moral gmdance loss of sexual
gratlﬁcatmn and sumval pam 12 Nomecmn&amm damages are’ (:alled “generai
damages” in many states. By either name they are losses for which there is no
clear dollar metric by which to judge them. R o

In practical fact many of the. Iegallynrecognized categories of “non- .
economic” damages have economae consequences. For example, if someone’s
face is horribly dxsﬁgured it will probably cause social stigma and personal
pain, but the injury may well have economic implications such as the person’s
ability to obtain a well-paying job or finding a spouse. Should the amount differ
if the disfigured person is 10-years-old or 70-years-old? “Wrongful death” is
another category. To be sure there can be severe emotional pain for survivors

but there may also be severe economic consequences for surviving children or

t2 Neil Vidmar, Felicia Gross and Mary Rose, Jury Awards For Medical Malpractice and Post-
Verdict Adjustments of Those Awards, 48 DE PAUL LAW REVIEW 265,287 (1998).

9



for a surviving spouse or parents who were counting on the deceased person to
render support and sustenance in their old age.

In‘our legal system the difficult task of assigning a monetary award for
these less eaé.ily grasped losses has been left to the judgment of a jury. The
theory behind having a jury decide is that it is composed of citizens from the
community who will apply community norms to evaluate the injury’s worth.
The jurors are instructed by the judge to apply their “common sense and
judgment” in deciding what amount is appropriate in this particular case.
Community norms in Arcola, Gillespie or Cairo may be different from Rockford
or 'ChicagéL B ' ' ' e '

The deterrent effect of tort law is controversial. There are somé who say
that were it not for the threat of lawsuits there would be more medical
negligence. Other persons insist that the threat of medical malpractice causes
doctors to order unnecessary tests out of fear that they may be sued if
something goes wrong. No one, including doctors, disagrees ‘with the need to
take steps to prevent unnecessary injuries, but the issue is whether the threat
causes costly unnecessary medicine. Empirical evidence on deterrence and

over-deterrence is difficult to prove one way or the other, 13

Medical Negligence Occurs

A Harvard University study of medical malpractice concluded that one
out of every 100 patients admitted to a hospital had an actionable legal claim
based on medical negligence. Some of these patients’ injuries were minor or
transient but 14 percent of the time the injury resulted in death and as many
as another 7 percent of patients suffered a permanent disability. Generally, the
more serious the injury the more likely it was caused by negligence. Some of

the Harvard findings have been contested, but other studies, including one

13 For a review of these issues see Michelle Mello and Troyen Brennan, Deterrence of Medical
Errors: Theory And Evidence for Malpractice Reform, 80 TEXAs Law REVIEW 1595 {2002].
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conducted in Hlinois, have supported the findings and made estimates of

negligence that are even higher.14

Injuries Can Have High Costs

If someone becomes paralyzed from the neck or waist down, they usually
cannot work. If they are young and have children the income loss as well as
medical expenses can be much more. A baby with a severe brain injury may
require constant attention to avoid bedsores and other illnesses and be subject
to infections. In the very recent past, many of these children had short lives.
Yet, with today’s advances in medicine many can be expected to live many
decades. Life sustenance is an absolute moral obligation for most such
instances, but there are enormous financial consequences.

A 1998 study of injuries caused by medical negligence undertaken by
two economists conservatively estimated that the average economic costs for a
brain-injured child was $2.25 million in teday’s dollars; persons who survived
serious emergency room incidents had economic losses of over $2 million. In
both of thgse_estimates there was considerabie variability between persons:
some ec_c_momit;_ losses were much lower _eind in _Some cases they were much
higher.15

Advances in medicine over the past decade and a half have sometimes
extended survival time and improved the lives of these persons, but here again

the benefits come with very major economic liabilities.

1% PAUL WEILER ET AL., A MEASURE OF MALPRACTICE: MEDICAL INJURY, MALPRACTICE LITIGATION AND
PATIENT COMPENSATION (1993) . PAUL WEILER ET AL., A MEASURE OF MALPRACTICE: MEDICAL INJURY,
MALPRACTICE LITIGATION AND PATIENT COMPENSATION {1993)}; PATRICIA DANZON, MEDICAL
MALPRACTICE: THEORY, EVIDENCE AND PUBLIC POLICY (1985); LINDA KOHN, JANET CORRIGAN AND
MOLLA DONALDSON, EDS., To ERR Is HUMAN: BUILDING A SAFER HEALTH CARE SYSTEM, INSTITUTE OF
MEDICINE ( 2000j at <hitp://books. nap.edu/catalog/ 9728 htmiPonpi newsdocl12999>; Lucian
Leape, Institute of Medicine Medical Error Figures Are Not Exaggerated, 284 JOURNAL OF THE
AMERICAN MEDICAL ASSOCIATION 95 {2000}.; Lori Andrews, Studying Medical Error.in
SttwImplications for Malpractice Law and Policy, 54 DEPAUL LAW REVIEW 357 (2005).

> Frank Sloan and Stephen van Wert, Costs of Injuries, Chapter 7 in FRANK SLOAN ET AL.,
SUIRG FOR MEDICAL MALPRACTICE {1993)
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The Incidence of Claims is Lower than the Incidence of Injury =

The Harvard study concluded that for every peréon filing a claim of
medical negligence, eight times as many patients injured by medical negligence
did not file a claim. Other studies have yielded similar estimates. Otie possible
reason for this lcﬁfitlé.{miﬁg rate is that the patient does not discover the
medical n'égligén'_cé'f:.Anc)th'é:f' reason is that plaintiff lawyers carefully screen
cases anid select those that have a reasonable likelihood of prevailing at trial
and whose potentlai award Justlﬁes an investment of money, sometimes many
theusands of dollars to hn‘e experts and many Work:mg hours before and

durmg trlai to prove the medzcai neghgence 16

Most Cases Are Settled Without a Jury Frial

Only between 7 and 10 percent of claims go to trial by judge and jury.
Somewhere between 40 to 50 pt—:rc’ent of claims are eventually dropped by the
patient during “discovery”-the pre-trial investigative stage in 'which the
plaintiff's lawyer obtains the medical records, hires experts, and questions the
defendan’c S experts Of course even m these 1o payment cases the costs for
defendants. and their: lzablhty insurers can be expensive since they too have to-
pay for lawyers, experts and other litigation costs.!?

Recent research in Florida has shown that as many as 26% of medical
maipracticeclazms that result in -paymént' to the’ c:}a;mant are settled by the
health cére'pfovider thi‘oﬁgh aifb:i{ratioﬁ.or without a formal Tawstit ever being
filed. Even for claims resiﬂting in more than a million dollars in payments. 10
percent were settled without a formal lawsuit. Under 8 percent of cases with
million dollar payments were settled after a jury trial. Of 34 cases resulting in

payments over $5 million Oﬁiy_ two were decided by juries, 18

16 PAUL WEILER ET AL., A MEASURE OF MALPRACTiCE MED!CAL INJURY, MALPRACTECE Li’i‘IGA’i‘ION AND
PATIENT COMPENSATiON {1993).

17 Neil Vidmar, Medical Malpractice Lawsuits: An Essay on Patient Interests, The Contingency Fee
System and Social Policy, 20 LOYOLA LOS ANGELES LAW REVIEW 101 {2005).

18 Neil Vidmar, et al., Uncovering the “ Invisible” Profile of Medical Malpracﬁce Litigation: Insights
from Florida, 54 DEPAUL LAw REVIEW3 15 (2005).
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Doctors and their insurance companies say. that, nevertheless, they settle
cases even for iaxfge_.ampgnts out.:p_f fear that if the case goes before a jury the
amounts will be_aétrohb_m_iéaﬂy h_i_g_iﬁer. This is called the “shadow effect” of jury
tﬁ'alé. In contrast, some research findings suggest that insurers settle cases
when their own internal inyastigation_i_ndicatgs_ that negligence did occur.
However, even in such cases where negligence is judged to be likely, there may
be great dis_agre_efnent wit.h. ﬂ_ﬁe plaintiff about the amount of damages he or she
should receive.!®

Regardless of whe’cher the C}ann resuits in payment or no payment or
Whether it goes to jury trial or is settled without trial, the process of resolution
is slow. Between three and six years typically elapse between the filing of a

lawsuit and final resolution. Some cases take even longer.20

Many Malpractice Claims Have Multiple Defendants

Because of specialization in the health care field, multiple persons may
treat a patient:a primary doctor, a surgeorn; a radiologist,; an anesthesiologist
~and hosp1ta1 nurses, and other staff Sometimes at the begmnmg ofa lawsult it
is‘not clear Whl(:’h health care provzder is respens;bie for the: alleged negligent
injury. Later some defendants may be dropped from the claim. In other
instances the lawsuit will assert that multiple parties are responsible for the
alieged negligent -oi%tcome?_ls 2

For some cases that eventually go to trial, one or more defendants may

settle with the patient before trial. What this means is that sometimes a

19 Ralph Peeples, et al., The Process of Managzng Medical Malpractice Cases: The Role of
Standard of Care, 37, WAKE FOREST LAW REVIEW 877 (2002); Mark Taragin ef al., The Influence of
Standard of Care and Seuverity of Injury on the Resolution of Medical Malpractice Clazms 117
ANNALS OF INTERNAL MEDICINE 1780 (1992); Neil Vidmar, Medical Malpractice Lawsuits: An Essay
on Patient Interests, The Contmgency Fee System and Social Policy, 20 LOYOLA LOS ANGELES LAW
REVIEW 101 (2005}

20 1d. See also, [LLINOIS DEPARTMENT OF INSURANCE MEDICAL MALPRACTICE CLAIMS STUDY, {200 1);
MARK KREIDER, MEDICAL MALPRACTICE CLOSED CLAIMS $TUDY, Department of Insurance
Commissioner, State of Washington (February, 2005).

21 NEIL VIDMAR, MEDICAL MALPRACTICE AND THE AMERICAN JURY: CONFRONTING THE MYTHS ABOUT
JURY INCOMPETENCE, DEEP POCKETS AND QUTRAGEGUS DAMAGE AWARDS {1995).
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plaintiff who loses at trial may have received md’f_iéy from other parties that
were sued. Very often hospitals riamed as defendants because their staff was
indirectly involved in the patient’s treatment settle for relatively small amounts.
By relatively small I mean small compared to the patient s overall damages
claim. The hospital may decide to settle to avoid the risk that at trial they could
be held accountable for a much larger award, even though the hospltal does
not believe it is negligent. Often the amount of any prior settlement from one
defendant will be “set off,” that is, deducted from the award the Jury 1evaes

agamst the other defendants 2

Doctors ‘Wm Most Jury Tﬂals

Research on medical malpractice trials across the country indicates that
when the case goes to trial the juries decide in favor of the plaintiff only
between 20 to 30 percent of the time. The causes of variébﬂit? in win rates
across states-or over time are difficult to determine. While one explanation is
that juries differ, other plausible explanations are that the strengths of claims
differ, that 1awyers vary in-the cases they select for trial; and that negotlatlon
and setﬂement dynarmcs differ over time and piaces In short’ the data cannot -
tell us whether juries decide cases differently or whether juries decide different
cases. : :
These statistics surprise many people. Part of the problem is that
newspapers tend:to report only cases with prevailing plaintiffs being awarded
large sums of money while ignoring cases with smaller sums or cases in which
defendants prevail.

Interviews with jurors who decided cases found that jurors view many
claims with skepticism. They often expressed two interrelated views, namely
that too many people wﬁnt to get something for nothing and that doctors

should not be blamed for simple human misjudgment.?3

2 1d.
23 1d.
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Deciding Negligence and Compensation in Medical Malpractice Cases

The first task of a jury or judge is to determine if negligence occurred and
if that negligence was the direct cause of the injury that the patient suffered. In
many areas of tort law jurors are instructed to apply a “reasonable person” test
to determine negligence, but in medical malpractice claims there is a different
testmthé medical standard of care used by doctors in the particular area of
practice. With some rare exceptions, at trial the plaintiff is required to call an
expert (or experts) proficient in that field of medicine to testify that he or she
has concluded that the defendant doctor violated the standard of care. The
defendant doctor usually also calls experts who have a different opinion. Each
side’s witnesses are cross-examined by the opposing lawyer.

There is also the issue of causation. Many medical procedures have a
risk of an “iatrogenic” injury or illness. An infection may develop at the site of a
surgical procedure or a prescribed drug may interact with a particular patient’s
biological system no matter how careful the doctor is in following the standard
of care. Many persons who seek medical care are already suffering from serious
illnesses or injuries and the contentious issue is whether the bad outcome was
a result of neghgent treatment or the underlylng dlsease or m_;ury A doctor
might even admit negligence but argue that the negligence was not the
proximal cause of the bad outcome.

In deciding liability the jury has the facts and arguments from both sides
on the standard of care and theories of causation. The judge instructs them
that to prevail the plaintiff must prove the case on the “balance of
probabilities.” Unlike a criminal trial which uses a “beyond a reasonable doubt”
standard, the judge explains that the balance of probabilities means “more
likely than not.” Judges usually refrain from using exact figures but find
interesting ways to say the jurors must be convinced that, compared to the
defendant’s evidence, there is at least a fifty-one percent likelihood that the
plaintiff’s evidence is correct.

If the jury decides a doctor is liable it must then assess the damages.

During the trial the jury will also have heard evidence about the past and
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future medlcal income or other economic lossés of the paﬁent that resu}ted
from'the negligence. The : jurors will also have heard ev1dence bearing on the
plaintiff’s emotional and physmal expenences that are an aﬂeged consequence
ofthelnjury e O ; _ _

The _]urors will also be instructed to apply their best skﬂls in determining
the worth of the non~econom1c damages being neither generous nor stmgf
Debates can ensue about whether some elements of damages such as
disfigurement are non- economm losses since serious disﬁgurements may affect

_ employment Or marraa.ge opportumtzes b ' '

Pumtwe damages even “for behavaor that is Wanton mahcmus or

frauduient are not a}iowed in Tilinois for defendants in medlcal maipractlce

cases.’

Trial by Judge and Jury
“The jury’s taskin'a medical malpractice trial is not an easy one, but
often overlooked in debates ‘about jury trials is that it is really trial by judge

_and jury. The 3udge rules. on the evidence that is admlss:lbie and mstructs the

o 3ury on the law Equal}.y 1mportant the j }ury 's verdict does not become '

legitimate or enforceable until the Judge enters a “judgment” on the verdict.
Havmg seen and heard the same emdence as the Juzy, the _}udge can set part or
all of the defendants or reduce the amount of the damages if the Judge feels the
verdict is inconsistent with the trial evidence. Additionéllf;, if the case is
appealed, a panel of three or more judges may overturn parts or all of the
judgment. Specific exampléé of judicial oversight may be seen in’'cases
summarized in Chapters 3 and 4. In short, the jury verdict is not the final

word.

Jury Competence
Questions are sometimes raised about whether the jury, composed of a

group of laypersons, is competent to make the complicated decisions required
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in malpractice cases. Likewise, it would be absurd to claim that juries always
get it right; but one study found that jury verdicts were generally consistent
with evaluations of whether negligence occurred that were made by neutral
doctors. Other studies, while not specifically dealing with medical malpractice, |
show that trial judges agree with civil jury verdicts most of the time. These
studies will not satisfy every critique because the decisions are judgment calls.
Each side will contend that the evidence favored their position. Chapters 3 and
4 present short summaries of a number of cases and the juries’ verdicts. Even
though readers will not have heard the evidence that the jury heard, the - -
summaries allow different readers to make their own evaluations. It is . .
noteworthy that in most cases the trial judge agreed with the jury verdict—but

not always.?4.

Jury Awards Do Not Necessarily Reflect the Final Payment to the Plaintiff

Cases are often settled for less than the jury’s award. This is particularly
true of very large awards. There are four main processes by which awards are
reduced. The trial judge or an appeals court may.reduce the award. Sometimes
the two sides _éi'g'i"éé_j:_c';_za high-low "agreem:e;ﬁ before trial, (ﬁuﬁiﬁgftﬁél or even.
during jury deliberations. This occurs in cases where both sides are not
entirely confident about the strength of their case and become risk averse.
’I‘h_ey enter into an agreement that no matter what the jury decides the
defendant will pay a certain amount to the plaintiff and if the plaintiff wins the
defendant will have to pay only the agreed highest amount. Chapter 3 provides
some good examples.

Sometimes a winning plaintiff will settle for less than the jury verdict in
order to avoid a long delay in payment and the risk of losing if the defendant
appeals. Finally, plaintiffs usually settle for the limits of the doctor(s) liability

insurance coverage if the award exceeds the insurance coverage. Hospitals that

** Neil Vidmar, Medical Malpractice Lawsuits: An Essay on Patient Interests, The Contingency Fee
System and Social Policy, 20 LoYoLA LOS ANGELES LAW REVIEW 101 {2005},
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are self-insured usually have some form of excess liability insurance to protect
their assets 25 '
Chapters 3 and 4 contain examples bearing on all of these post-trial

adjustments in [llinois cases.

Liens Against Recovery

“If a patient is injured through medical negligence; his or her medical bills
may be paid by taxpayer-supported Medicare or Medicaid, or by a private
insurer like Blue Cross /Blue Shze}d If the injured person ‘cannot work, a
private or pu"bht: seurce may pay some or all of their expected wages If the
injured person subsequently receives a jury award or settlement from a-
negligent medical provider, that entity has a right to recover that portion of the
award that it paid in benefits as a result of the injury. Medicare and Medicaid
are required to seek reimbursement. There is very little accurate information on
the extent to which'this occurs and the degree of recovery but plaintiff lawyers
deal with liens routinely even before they start'a lawsuit. The amount
taxpayers and: pnvate health i insurers recover may amount to hundreds of
thousands or even millions of doliars from malprac:txce settiements every

year.?6

Doctors Who Are Federal Employees or State Employees

A namber of doctors and other health care providers are employees of the
federal government. Some examples are doctors on military bases or Veterans
Administration hospitals. These doctors may provide regular medical services
including delivering babies. They too can be sued but their employer is the self-
insured United States government. The doctors do not carry private

professional liability insurance. Federal employees must be sued under the

25 1d.; Tom Baker, Blood Money, New Money and the Moral Code of the Personal Injury Bar, 35
Law AND SOCIETY REVIEW 257 {2002}.

26 See HERBERT KRITZER, RISKS, REPUTATIONS AND REWARDS: CONTINGENCY FER LEGAL PRACTICE IN
THE UNITED STATES {2004); Neil Vidmar, Medical Malpractice Lawsuits: An Essay on FPatient
Interests, The Contingency Fee System and Social Policy, 20 LOYOLA L.OS ANGELES LAW REVIEW
101 (2005},
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Federal Tort Claims Act that provides for trial by judge alone rather than trial
by jury.

Some healthcare providers are employees of the State of 1llincis and are
insured by the State of lllinois, for example, state mental hospital employees.
The laws of Sovereign Immunity may not shield claims of medical malpractice
against these employees and in such cases claims may be decided in a jury

trial.2?

Summary
This chapter has presented a mxmmal sketch of important lssues zmd
concepts related to medacal malpractlce hugatmn Itisa comphcated subject.

The sketch will be helpfu} to laypersons in the chapters that follow.

%7 See, e.g. Jinkins v. Lee and Medlin, 04L-5967 (Cook County}, Access Plus Jury Verdict
{Tried September 27-October 7, 2004},
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- counties also accounted for 67.6% of thms 30,264 non- federal patzent care

Chapter 3

Medical Malpractice Litigation in Cook and DuPage ‘Counties

Cook County and DuPage County are the most populous counties in
Illinois. Cook, with a population of more than 5.3 million persons, constitutes
approximately 42 percent of Illinois’ 12,600,000 citizens; and DuPage, with a
population of over 900,000, accounts for another 7 percent.?® The two
combined represent almost half of Illinois’ 12.6 million citizens. These two
physmzans m 2003 29 A number of sourc:es of data bearmg on medlcai
malpracnce htagatmn are avaﬂable for these two c:ountles T hlS chapter draws
upon those data sources to present a proﬁle of case ﬁimgs over time, verdicts
after trial, and post-verdict adjustments to awards. Additionally, some data

give insights about settlements.

Case Filings in Cook and DuPage Counties: 1994-2004
The Cook County Jury Verdict Reporter compaies statistlcs on annual

ﬁhngs of cwﬂ htlgatlon Jehn Klrkton of the }E’eporier compﬁed separate

statistics for medical malpractice filings in Cook and DuPage counties from
1994 through 2004.%° These data shed light on the extent to which medical
mélpfaéticélgwsuits .héyc increased over the past decade.

'Befdfe preSénting these data a note of caution is in order. Case filings do
not always translate into settlements or jury verdicts. In some instances the
filing enables a plaintiff’s lawyer to obtain medical records and other material

but further investigation with the help of these records persuades the lawyer

28 <http:/ /quickfacts.census.gov/qfd/states/17/17031 . html>

29 See American Medical Association, PHYSICIAN CHARACTERISTICS AND DISTRIBUTION IN THE U.S.,
2003 edition, AMA Press 2003. Federal physicians are those employed or supported by the U.5.
Government, which is self-insured for the liability of its physicians. Lawsuits against its
physicians fali under the Federal Tort Claims Act, which requires trials to be conducted by
judges acting without a jury.

30 Mr. Kirkton informed me that this compilation was made available to a number of parties on
both sides of the tort reform issue some time before I requested the data.
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that there is insufficient evidence to continue the lawsuit and it is
abandoned.3! To the extent that this is true the statistics may overestimate the
extent of medical malpractice litigation. On the other hand recent research
bearing on mai;pfacticé'iitigation in Florida®? uncovered the fact that the parties
settled ox}ér 20 perten’tf@f all ca_se:s';'involvingpayment_s to claimants without a
formal 1'.;—:1%3\%31’13'1:. being ﬁled. For settlements in{rbiv:ing payments over $1 million,
slightly more than 10% were settled in a pre-lawsuit phase. To the extent that
similar processes occur in Illinois, case filings may under-estimate payments
by medicai_' health providers and their insurers. Nevertheless, filings provide a
reasonablé_'measure of medical mé_xlpractice cia.iming.

Table 3.1 shows the number of filings in Cook and DuPage counties by
year. In adnd'ition. Table 1 also presents data on the number of non-federal
treating physicians in each county per year through 2003.33 (Physician figures
for 2004 and 2005 were not available at the time this report was written.) From
these two figures a third variable was constructed to show the number of
lawsuits filed per number of physicians. This last statistic needs to be treated
caut_ious__ly._si_nce there is a time lag between a medical incident and the filing of
lawsuits. ’I‘jrpicéily,. at least two 'years. elapse between a medical incident and a
claim, but in some cases the lawsuit may be filed many years after the
incident. For instance, a person who was a minor when an incident occurred

may file after he or she reached the age of majority, producing a long lag time..

31 See NEIL VIDMAR, MEDICAL MALPRACTICE AND THE AMERICAN JURY {1995} at 69-92.

32 Vidmar et al., Uncovering the “Invisible” Profile of Medical Malpractice Litigation: Insights from
Florida, 54 DEPAUL Law REVIEW 3153{2005).

3% There are also treating physicians who are federal employees, such as those associated with
military bases, Veterans Administration hospitals and the Public Health Service. The federal
government assumes professional liability for these physicians. In consequence, malpractice
lawsuits against federal physicians do not play a role in private liability insurance premiums.
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Table 3.1: Case Filings, Number of Treating Physxc:ans and Filings Per
Capita of Treating Physicians: 1994-2003

Year _ Cook .C_oéz_n.ty o _ o Du?#gé .Co_.unt.y
bt | Bt | o8 | MR | Pkt | it
_ _ _ _ Physxcian_s _ _ _ Physicians |
1994 1831 | “is1a | 121 | 118 2363 a7
565 | 1722 | 15579 | 110 119 2,618 | 45
1996 | 1235 | 15,673 7.9 R 2,735 | 2.9
1967 | 1262 | 16208 | 77 | 70 | 2881 | 24
1508 | 1353 | 16043 | 84 | 60 | 2916 | 21
1595 | 1214 15835 | 79 76 s028 | 23
2000 | 1319 16,205 81 6T | 3zos | 18
2001 | 1360 | 16330 | 83 | 60 3319 18
32603 | 1324 16,266 | 81 8o | 3327 | 24
2003 | - 1443 16,782 | 85 60 3,423 18
2004 | 1226 | * B 57 : -

The iable shows that filings from 2000 through 2004 in both Cook and
Du?age countxes were substantxaﬂy Jower than in 1994 and 1995 Except for a.
decrease in 2004, filings have remained relatively steady since 1998, although
there are some yearly fluctuations. The second.column in the table shows that
filings per 100 -treat_ing"phy_sicians in Cook County remained steady at between
approximately 8 and 8.5 from 1996 through 2003. DﬁPage County shows a
similar trend although the filing rates are much lower, varying between 1.8 and
2.4 per one 100 physicians.

The much higher rate of filings per 100 physicians in Cook as opposed to
DuPage County appears puzzling. However, an additional examination of
physician statistics suggests a likely explanation for part of the difference. The
AMA’s physician database disaggregates treating physicians into a number of

separate categories and one of those categories is “hospital based practice.”*

34 American Medical Association, PHYSICIAN CHARACTERISTICS AND DISTRIBUTIONS IN THE US,
editions 1995 -2005.
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In Cook County 35 percent of treai:ing physicians in 2003 listed themselves as.
engaged in hospltal based practzce Whereas in DuPage County only 18 percent
listed themselves in this category. T o the extent that claims involving medical
incidents are more hkeiy to arise in hospital settmgs, hospital practice may
explain part of the dlfference The demographlcs of the patients seeking health
care, the types of heaith services provided and. other factors may. also
contribute to the higher rate, but the data do. not_help us further on these
hypotheses.. L e

. Once agam the reader is cautloned to keep ﬁrmly in mmd two caveats.

' "Flrst ﬁlmgs do. not necessanly equate to payments to clalmams ‘Second,..
unpaid cialms incur defense costs by habihty msurers 3> Nevertheless, with
these caveats in mind the pnnmpal fmdmg from this analysis is that the data
show no upward trends in filings or in filings per 100 treating physicians in. .

either Cook or DuPage counties. . .

Jury Verdicts Over Time: The Bureau of Justice Statistics Research, 1996
and 2001
Much o:f the current contmversy in ﬁhnms mvolves claims about j Jjury

Verchcts mcreasmg in both frequf:ncy a:nd; rnagmtude of awarded damages

Cook and DuPage countzes are the twc Ilhnms countzes represented in a survey

of nat10nw1de c;vﬁ court statlstzcs carmed out by the U 5. Department of

Jus‘ace ) Bureau of Justlca StatlStICS m coilaberatmn wzth the Na’aona,l Center

for State Courts Called the Clvﬂ Justzce Survey, the civil. court records of forty?

six of the nation’s most p_opulous countles, stat:xstlcany representing the

naﬁons 75 most popuious countles were systematzcally surveyed in 1996 and

2001.% The data include 1dent1ﬁcat10n of medical malpractzce jury verdacts and

35 See Vidmar et al at rmte S

36 See, CAROL DEFRANCES AND MARIKA LETRAS BUREAU OF JUSTICE STATESTECS BuLLETIN, CW!L
JUSTICE. SURVEY OF STATE-COURTS, CIVIL TRIAL CASES AND VERDICTS IN LARGE COUNTIES, 1996,
available at < hito / /www.oip.usdoi.cov/ bis/abstract/ ctovle96, htm.; Thomas Cohen , Tort
Trials and Verdicts in Large Counties, 2001, Bureau of Justice Statlstms Bulletin, Cwﬂ Justice
Survey of State Courts 2001 Nov&mber 2004 NCJ 206240, avajlable at
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their outcomes. The research has resulted in various reports that focus on
nationwide statistics, including jury verdicts. The raw data are archived by the
Inter-University Consortium for Political and Social Research that is
headquartered dt the University of Michigan. These surveys purport to provide
a comprehensive listing of all civil j jury trials, including disaggregatlon of
medical malpractice cases in the chosen locations.37 '

Data supplied by John Kirkton from the Cook County Jury Verdict
Reporter indicates that, at least in 2001, the BJS survey substantially under-
reported the number of medical malpractice cases in Cook and DuPage
coﬁnties.. BJ S_'repdfted'?&-j&ry trials whereas the verdict reporter identified 99
jury trials .88 The Cook County Jury Verdict Reporter data will be addressed in
the next section of this chapter. 'However,"working on an assumption that the
Bureau of Justice’s sampling techniques were the same in both years, the BJS
data can be used to make comparisons of changes in jury verdicts between
1996 and 2001.39 They also allow us to make comparisons with nationwide

trends.

57 In our research attemptmg to identify more detmis about the cases identified in the survey
we found several cases that involved product lability claims against medical manufacturers as
well as health care.providers. It was not always clear that the main defendant was the health
care provider. In at least two cases the health care provider was either dropped from the
lawsuit before trial or was found not liable: This finding raises the possibility that the BJS -
statistics may slightly overstate the number of medical malpractice trials in theirsample.
Anotherpossibility is that while the Cook County Verdict Reporter inchudes cases in which
hospitals are the sole or primary defendant, the BJS sampling excluded such cases. Since the
BJS data do not identify plaintiffs or defendants, it is not possible to check this hypothesis
against the data.

38 There was also a $3,689,733 verdict against a chiropractic clinic (Tews v. Stoxen Chiropractic
Clinic, Docket No. 99L-12631, involving allegations of fraud, and two dental malpractme trials,
one of which resulted in an $11,250 plaintiff win and another resulting in a defense win. These
trials were eliminated from the analysis.

3% Degpite proceeding with this comparison, the agsumption is open to challenge. The BJS data
are purported to be comprehensive of all verdicts. The Cook County Verdict Reporter data
clearly show that in 2001 the BJS study under-reported jury verdicts by 21 percent {99 cases
in CCVR versus 78 in the BJS research). Further problems arise with the BJS data. The first
BJS survey was conducted in 1992, see DEFRANCES, C. ET AL., CIVIL JURY CASES AND VERDICTS IN
LARGE COUNTIES, U.S. Department of Justice, Bureau of Justice Statistics Special Report (July
1996, NCJ -154346.) Although medical malpractice cases were reported for other venues in
1992 our search of the raw data discovered that medical malpractice verdicts were not
specificaily distinguished from other personal injury torts in both Cook and DuPage Counties.
Despite the problems that we have identified, many researchers treat the BJS data as an

24



Changes in the Frequency of Jury Trials _

Table 3.2 reports the number of medical malpractice trials in Cook and
DuPage counties over the two time periods along with adjustments for changes
in the number of treating physicians. In 1996 Cook County had 15,673 non-
federal treating physicians and in 2001 it hac'i 16,339 "tfé'ating physicians.
DuPage County had 2735 physicians in 1996 and in 2001 there were 3319

physicians,

Table 3.2: Frequency of Jury Trials by Year and in Proportion to 1000
Treating Physxczans R

Year Cook County DuPage County
Number of Trials/p er Number of Trials/ .1000
Jury Trials 1000 Treating Jury Trials Treating
Physicians Physicians
1996 81 5 7 3
2001 78 5 8 2

T he table shows no difference between 1996 and 2001. Note again that
the data address tnals not lawsuits or settlements ansmg out of those
lawsuits. As noted in Chapter 2, based on nationwide data, trials occur in less
than ten percent of all medical malpractice lawsuits. The current debate in
lllinois, however, has centered on jury trials and the effect of jury awards on
settlements. Thus, it is reasonable to ask about jury trial frequency.

The data in Table 3.2 do not reflect the possibility that more than one
physician or health care entity, such as a hospital or clinic, was named as a
defendant in the lawsuit. The data provide some insight about the complexity
of litigation and its potential effect on defendants. Table 3.3, therefore, was
constructed to show these differences. For ease of presentation the data for

Cook and DuPage counties were combined.

authoritative source and a decision was made to report comparisons between 1996 and 2001as
& separatfe section in this report.
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Table 3.3: Number of Defendants {and Percent of Total) Named
AAn Jury Tnals in Cook a:nd DuPage Countxes {Combined),

By Year o
| Numberof | 771996 | 2001
Defendants Frequency Freq&:ency
1 27 @ 26 (33%)
20 T 19(22%) |31 (40%)
3 13 (15%) | 13 {17%)
4 9 (10%) 5 (6%
U5 L B9Y) L 208%
6 | a@E% | 10%) :
7 3 @% B
9 10% | - j
10 (%) | e
Tt e |
12 Taw |-
Total 87 N

Note: percentage of total trials is rounded to nearest whole number

Table 3.3 shows that apprommately one third af trials mvoive more than

| :{me defendant in‘all three tlme penads, but ’the number of trzals exceedmg
more than three defendants declined substantially by 2001, compared to 1996..
These changes. may reﬁect changes in the litigation strategies as discussed in

more detzul helow

Rates at Which Plaintiffs Prevailed at Trial
How often do plaintiffs prevail when a jury decides their case? In
addressing this question we again combined the data for Cook and DuPage-

counties. The findings are reported in Table 3.4.
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Table 3.4: Plaintiff Win-Rates By Year (Frequencies and Percentages)

. Year = 1996 2001
P}amtaff Verdicts 15 {19%]) 28 {36%)
Defense Verdicts T1(81%) 50 (64%)

Directed Verdict for | 1 (1 %) N
defendant o N
Other 4o LRI |- B O RE
Total 88 (101%) 78 (100%)

Note: Percents rounded to nearest whole number

’I‘able 3. 4 shows that whﬂe the number of trials declmed by 10 from 1996
to 2001 plamuffs were more successful When they went to trzal T he plamt;fi’s
win rate trends are somewhat at variance wﬁh nationwide trends in plaunnff
win rates.? In 1996 the national plaintiff win rate was 25.9% and in 2001 the
plaintiff win rate was 27.1 %. Thus, in 1996 Cook and DuPage Countles were
lower than the natlonal average and in 2001 they were hlgher than the na’nonai
average. ! '

It is not possxble to ascertain the cause of these dﬁferences in plamhff
win rates both over tz:me and i m companson to natwnwade data because there
are different piaumble and not necessaﬂly excluszve, expianatmns One E
hypothes1s is that Jury attatudes towarci plamtlffs and defendants Changed (or
are different from state to state) but there are equaﬁy pIau&bie competmg
hypotheses Laws may dxﬁ”er from state to state; laws may change over ’tz,mf:
within states plamtlff lawyer strategles in the cases they choose to htagate may
change the development of alternative dispute resciutmn such as mediation or

arbitration may affect rates of trial; both plaintiff and defense negotiation

40 Carol DeFrances and Marika Litras, Civil Trial Cases and Verdicts in Large Counties, 1996,
BUREAU OF JUSTICE STATISTICS BULLETIN, NCJ 173426, September 1999; Thomas Cohen, Tort
Trials and Verdicts in Large Counties, 2001, BUREAU OF JUSTICE STATISTICS BULLETIN, November
2004 NCJ 206240; Thomas Cohen, Medical Malpractice Trials and Verdicts in Large Counties ,
BUREAU OF JUSTICE STATISTICS BULLETIN , April 2004, No.NCJ 203098

41 For comparison the COoK COUNTY VE:RDICT REPORTER data, discussed in more deta;l in the
next section, shows a 2001 plaintiff win rate in Cook County and DuPage County combined
for a win rate of 30 percent. The difference between the calculated BJS plaintiff win rate and
the Cook-DuPage plaintiff win rate from the Cook County Verdict Reporter is thus about 4
percent.
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strategies may change and thus affect whether'-céises' are settled or go to trial;
the way evidence is presented at trial may change. Pos.ed simply, from these
data we cannot determme whether juries were demdmg cases dyfferently or

whether they were deadzng different cases.®?

Jury Awards m Cook and Duﬁage Ccﬁ'ﬂtieS' 2.0.0.1

What do jurles award when plauntlffs prevaﬁ? We assessed this question
by examining mean awards for Cook and DuPage Counties cembmed for the
year, 2001 43 For these analyses we use the more comprehenswe set of data
fmm the Cook County Jury Verdwt Reporter suppiemented by addltxonal reports
of (:ases contamed m databases reported in Westlaw ’I’he mean 1s the

anthmeue average

A Remmder About Jury Verdwts _

Before this analysm is presented severai caveats that were chscussed in
Chapter 2 need to be repeated First 3ury Verdicts are not necessanly the
amount that the plamtlff actuaily recezves In some cases the Judge may reduce
that amount m enteﬁng judgmen’t In other cases the partles may enter m‘{e a _
hlgh -low agreement prxor to the verd}ct Often cases W1th hlgh low agreements
are not disputes abou‘t the health prov1ders habillty but rather about the
amount of the damages In other mstances hlgh low agreements may reﬂect
the faet that the two smies recogmze that the 1ssue of lxabihty xs about a ﬁfty-
fifty probablhty and both become risk-averse. As a consequence they enter into

a mutual agreement that pre_vents an extreme outcome, such as the pia_mhff

+I See Neil Vidmar, Pap and Circumstance: What Jury Verdict Statisties Can Tell Us about Jury
Behavior and the Tort System. 27 ‘SUFFOLK UNIVERSTTY LAw REVIEW 1205 (1994/1996).

43 The trials include medical malpractice lawsuits against medical doctors defined as having
MD degrees and hospitals and their employees. Malpractice lawsuits against dentists,
podiatrists chiropractors, physical therapists, pharmacies and nursing homes or other -
healthcare providers that did not include MDs or hospitals as defendants are not included in
this research. A few casés classified as medical malpractice were actually slip and fall or
coniract disputes and were eliminated from consideration.
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receiving nothing or the defendant being faced with a catastrophic damage
award, 4 .

Plaintiffs may settle for the limits of the defendant’s medical liability
insurance coverage rather than press for the full judgment.?S .In other cases
the plaintiff may agree to settle for less than the judgment to avoid.the.
defendant’s appeal of the verdict, possibly losing everything if the judgment is
overturned, but in any event suffering a long delay in receiving any money
through the long delays as the case winds its way through the appeals courts.
Addzttonal}y, an appeais court may overturn the verdxct and the judgment or .
the amount of damages may be reduced.

A final reminder is that a plaintiff who loses at trial against one or more
defendants may still receive substantial sums of money from other defendants
in the lawsuit who settled prior.to trial. The jury will not be aware of these
agreements when they render their verdict. In some instances in which the
plaintiff does prevail at trial, the amounts of prior settlements by other
defendants will be deducted from the judgment, a deduction cailed a “set-off.”
The case summmes reported belew ﬁnd examples of these various settlement
outcomes. - ; ' ' '

The final caution is that these data do not tell us if the jury verdict was
correct on either the issue of liability or the amount of damages. There is no
absolute truth about right or wrong. Cases come to trial because there is a
dispute about either liabifity or damages or both. Under the law the resolution
of the dispute is left to the jury and the trial judge who enters the judgment. In
appealed cases, appellate courts review whether the decisions of the judge and
jury were correct. They may overturn verdicts or awards.

The central lesson to keep in mind is that jury verdicts can be less or can
be more than what is reported in the newspapers and portrayed by the parties

on both sides of the dispute about tort reform. This chapter will report not only

** Importantly, the jury and, most likely the judge, will be totally unaware of this high-low
agreement.

5 Bee, Tom Baker, Blood Money, New Money, and the Moral Economy of Tort Law in Action, 35
LAW & SOCIETY REVIEW, 275, 284-85 {2001).
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damage verdicts but separately report some of these “hidden” outcomes. The
year 2001 was chosen for detailed study for several reasons. It is the year
studied by the Bureau of Justice Statistics. The year 2001 is a year when the
problem with medical malpractice insurance began to be publicly recognized.
Most important, the three-to-four-year time gap between 2001 and 2005 allows
time for post-verdict settlements and for contested verdicts to be scrutinized by

appellate courts, permitting insight into final outcomes of jury trials.

Plaintiff Verdicts and Adjustments in 2001

The Cook County Jury Verdict Reporter data indicate there were a total of
99 medical malpractice jury trials in Cook and DuPage counties in 2001.46
Plaintiffs prevailed in 30 of these cases, a 30 percent win rate.*” Table 3.5
reports the name of the case, a short description of the plaintiff’s claim, the
amount of the verdict, and any post-trial adjustments to the verdict. The
footnotes in the table report the nature of the adjustment, but each of these

cases is subsequently discussed in more detail in the paragraphs that follow.

46 Again note that these data are more comprehensive than the Bureau of Justice Statistics
data discussed in the previous section.

47 In a small number of cases the jury was deadlocked. Deadlocked juries are treated as a
defense win since the plaintiff bears the burden of proof. The plaintiff has a right to have the
case retried,
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Table 3.5: Plaintiff Verdicts and Adjustments in Cook and DuPage Counties, 2001

Case Claim Amount of |Award after] .
X —Award - [Adjustment; .

Bryant v. LaGrange Memnr;al Haspltai C B

Kim & others Birth injury-cerebral palsy $30,000,000%$1,100,000 2

Lawler v. Lamont Delayed cancer diagnosis $3,800,000 $3,800,000 b
Foot fracture misdingnosed :

Brewster v. West & two others subsequent surgery $170,000 |$170,000

Aceves v. Orihuela Bile duct cut-reconstructive surgery $467,900 18467 ,900
Delayed cancer diagnosis: larynx

E. Munoz v. Clemis & others surgery; chemotherapy $2,495,893 1$2,495,853

D Munoz v. Herman & others Mis-diagnosis: testicle removed $150,000  [$0-¢
Informed consent re vasectomny: pain

McNamara v. Grimaldi and suffering $317,000  1$317,000

Matthews v. Gottlieb Memorial Hospital |Stillborn birth N $3,781,393 1$3,781,393

Génovese v. Caro Cbrnezi gﬂu.hcture: subsequent surgery $494,906 $4904 006

Willis v. Bracket & others Hip surgery: corrective surgery $120,608  1$120,608

Bales v. Groya & others Misdiagnosis: leg amputation $2,812,553 1$2,812,553

Washington v. Wilczynski & others Diagnosis delay: loss of testicle $200,000  1$200,000
Undiagnosed kidney disease requires

Gonzales v. Pla transplant $1,191,256 1$950,0004¢
Other patient's blood thinner given:

Waliczek v. Gutta Death $6,500,000 1$800,000 «

Stajsczyk v. MacNeal Memorial Hospital &

others Jugular vein puncture: death $801,643 $801,643

Thomas v. Hosain & others Antibiotic delay: death $835,000 [$835,000

IMatei v. Patel & others . Premature discharge infant dies $525,000 _$5_25,00(} :

I - _ "_.Bn—th injury: nerve damage (Erbs B e

Skonieczny v. Gardner & others nalsy} $13,298,052:$2,000,000¢
Misdiagnosis brain disease: pain and

Christy v. Cavanaugh suffering 32,500,000 1$2,500,000
Improper management of injury: child

Cork v. Cook County Hospital idies $5,300,000 [$0¢

' Tracheal tube damage to child burn

Simpson v. Allswede & others victim $2,563,492 [$1,900,0000b

Cummings v. Suprenant & others Excessive radiation: severe burns $1,250,000 $1,250,000

Salas v. Michael Reese Hospital

& others Unnecessary surgery: death of toddler $2,750,000 1$2,750,000

Guerin v. Yu & others Death of mother following C-section  $7,622,040 37,000,000
Surgery & misdiagnosis: amputation

Banis v. Loyola U Hospital& others below elbow 51,710,000 $1,710,000

Perrier v. Feinstein & others Penile implant infection $218,626 $218.626

Gonzalez v. 8t. Mary of Nazareth Hosp. &

others Misdiagnosis of stroke: death $1,250,000 $1,255,0001
Prostatectomy & rectumn puncture:

Schlindler v. Lipshitz eventual death $1, 262,748 51, 262,748

Macias v. St. Anthony Hesp Absence of lab work: baby later dies |$1,500,000 $1,400,000
Misdiagnosed eve cancer; toddler

Carroll v. Barrows & others blind both eyes $7,962, 024 1$2,000,000 k
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&

Notes: a: Loyola dismissed after settling for $100,000 before trial; plaintiff accepted Kim offer of policy limifs
during jury deliberations. b: Appealed, judgment affirmed. ¢: Two defendants settled before trial; setoff leaves
on $4,000 judgment for costs. d: High-low {$150,000-$950,000); ¢. High-low ($350,000-$800,000 during jury
deliberations. f. High-low agreement before verdict for policy limits of $1million for two defendants. g
Reversed on appeal; remanded for new trial.  h: Post-trial settlement. i: High-low agreement ($500,000-
$7,000,000) during deliberations. j: Case settled post-trial. k: Case settled for policy
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From the data in Table 3.5 a-quick _caiculation will indicate that the
mean (average) verdict was $3,461,671. However, the last column in the table
shows that at_least seven of the ver_;iicts were adjusted downward. The mean
adjusted verdict when plaintiffs prevailed at trial was substantially lower,
namely $_1 ,465, 609, forty-two percent lower than the unadjusted figure.

The downward adju_stmen; is very likely a conservative figure since post-
trial settlements of awards may occur after the verdict reporter summaries are
published. Additionally some settlernents are kept confidential as a condition of
settlement. N_ey_ertheie_ss, the_cent_ral f_i_hdi_n_g f__r_om f}_“.ab__lq-S.S confirms a view
that the a__:__noﬁn‘t_ that the jury award_s_ ﬂle_pl_'ainf_ri;ff is f:equentiy.'not the end of
the story. The amoﬁn’t actually paid may be -sub_.s_'_t_a_ntiaily less.

Further Exploration of the 2001 Plaintiff Awards Involving $1 M11110n or
Over

Table 3.5 does not give much detail about the case and its outcome. In
this section short sUrnmarjéS of the cases over $1 million are presented. The
summaries are from the Cook County Jury Verdict Reporter suppiemented by
resea.rch on Wesﬁaw and andlaw database& and calls to Iawyers ‘Wh()
represented partzes in the case.*8 Note agaJn that the summaries do not allow
an assessment of whether the Jury verdlct was correct or incorrect by some
absolute standard as to either neglzgence or the amount of damages. In some
instances the defense or plamtxff posatlon regardmg the claim is mxssmg from
the summaries. Some of the cases may still be on appeaj and in others the case
may have settled in the aftermath of the verdict. Nevertheless, the summaries

provide a perspective on what was at issue in the case.

% In the footnotes below I report the court’s docket number and beginning date of trial taken
from the data supplied by the Cook County Jury Verdict Reporter. Unless otherwise noted the
summary is taken from that source. In some instances the summary is supplemented from
another source and this is noted as appropriate. In appealed cases the docket number of the
appeliate court is provided.
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Bryant v. La Grange Memorial Hospital, Kim, Nath and Loyola University
Hospital* involved a claim that in 1995 Dr. Kim was negligent in delaying a
Caesarian séctib’n fblldvsﬁng s1gns of distress in the infant and that hospital
employees aiso were ﬁeghgent The child suffered severe cerébral palsy and "~
cannot walk or talk and is totally dependent but cognitively intact. The }ury
dehberated 7 hours and found only against Dr. Kim for $30 million. ($15
million disability: $4 million pain and suffering; $4 million disfigurement; $5.5
million for future medical expenses; $1. 4 million for lost earnings and
$l 16, 700 for past medma} expenses Loyola Umversﬁy hospital and its
empioyee Dr. Nath settled for SlOO OOO pnor to tmal and ihe p}amtlff accepted'
Dr. Ki:m s offer of his'$1 mﬁhon pohcy Timit during the jury s 'seven hours of
dehberatzons The plamtsz subsequentiy appealed the verdict in favor of
LaGrange’ ‘Memorial Hospital but'a tinanimous opinion of the Third Division
Appeals Court afﬁrmed the verdict favomng LaGrange 50 _

Lawler v. Lomont 51 mvolved a 1997 hysterectomy for cancer following a
pathoioglst who misread Pap smears from 1994 through 1996 aliowmg stage 1
_cancer to spread The defense admltted liabﬂzty but contested the hkehhood of
'cancer reoccuz:rence and argued that f:he plamt;.ff had 1nf€1’t11it}" problems
before the surgery. The DuPage jury award of $3 800 GOO ($2 5 mllhcn pain
and suffermg, $1.2 mﬂhen loss of a normai hfe, $1{)0 000 disﬁguremeﬂt) was
appealed by the defendant but the appeﬁate ccmrt upheld the award %2 The
case settled for the full amount of the verdict.53 _ _

| Munoz v Clemzs Garcelon and Heafth Care Servtce Corp 54 mvolved a 40-
year-old woman who c}amled that her HMO phy31c1an and a second physician
failed to perform a timely biopsy following complaints of hoarseness Due to
delays the plaintiff lost confidence in her doctors and sought a new physician.

The new physician diagnosed throat cancer. The plaintiff underwent surgery

49 96111679 {Tried July 16, 2001).

s0 Findlaw, Third Division, Illinois Court of Appeals, No.1-02-0518 {Dec 17,2003},
51 991,-555 {Tried June 11, 2001) '

52 [Il. App. Ct., 2~ District, No. 2-01-1307

53 Telephone call t6 plaintiff lawyer on May 5, 2005,

54 2001 WL 34554111; JVR no. 412, 296.
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that removed three-fourths of her voice box and required a tracheostomy. The
jury retur_nedi a verdict of $2,495, 893 ag_ain__si_aj_l_ defendants , broken dgwn as
follows: $335,000 aggravation of pre-existing ailf#ent or c@nditio;n; $500,000
disﬁgwxré_mént_ resulting from the injury: _$5DO_,OO_O past and fﬁtx_ire disability:
$1,000,000 past and future pain and suffering; $108,593 medicals; and
$52,300 lost w.age_.s_. The HMO was found liable under a claim of __viczérious
liability. (Prior to trial the plaintiff demanded $3,200,000 and the defense
offered $4 1,000.) (The specialist physician to whom the plaintiff was referred
by her primary physician was not mentioned in the trial summary and may
have -sétﬂed se;.:"ara'te.ly With the ialainﬁff priof to trial, but _np:fu__rther _
mformatmn could be obtained.) | _

Matthews v. Gottlieb Memorial Hospztal 55 mvoived the estate of a stillborn
girl at 42 weeks gestation. The hospital admitted liability and the trial involved
only the matter of damages for the parent’s “loss of society.” Reportedly, a
judge recommended a settlement of $600,000 to $700,000 and counsel agreed
but the parents refused preferring to have a Jjury decide the .casé .Thﬁ jury
awarded $3 781,392 31, 875,000 for cach parent’s loss of society plus $31,393
for funeral and medzcal expenses) ’I‘he defendant appealed the verdmt but the
three»«_;udge appeals court unanimously afﬁrmed the verdict.>® Amcng other
rulings, the appeals court ruled that the trial judge properly barred certain
evidence because during discovery the defendant failed to disclose evidence
requested by the plaintiff and ruled against a defense, compiamt about
improper comments by the plaintiff’s lawyer in closing arguments because the
defense did not object in a timely manner. The court further rejected a defense
argument that the trial judge inappropriately admitted certain medical

expenses.

55 971-12643 (Tried June 12, 2001) ]
36 Appellate Division, 15t District, 4% Division No.1-02-0853, 6 ARD 36.
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Bales v. Groya, and Co'nimunity' Orthopediéé"”ebncéfhed a 33-year-old-
roofer who was mjured in a fall and fractured his rlght lower leg. Surgery was
performed but plamtsz cieumed that a subsequent infection was nnproper}y
treated and the pleuntlff was never hospxtahzed A second surgery by another
physwlan amputated the leg belew the knee. The defense claimed the plamtnff
had refused hespztahzatmn after the infection developed The jury awarded $2
812,553 ($’?50 OOO for dlsﬁgurement $100 000 for past loss of normal hfe
$350, 000 for past pam and suffenng, $150, OOO for future pmn and suffering;
$2{)O OOO for future medmal expenses $52 553 for past medxea}s and”
$SOO OGO for future iost 11fet1me ea:rnmgs ) ' N B '

Gonzales v Pla 58 mvelved a clajm that a prlmary care physmzan s fmlure

to dxagnose kidney dlsease resulted in'a 43—year-old male requiring a k1dney
transplant. The defendant argued at trial that his care was proper and that in
any event the plamtlff would have xequared a kidney transplant and further
that the plaintiff dzd niot make a return visit fo his office as instructed. The jury
returned a verdict of $1,191,256 for the plaintiff. However, duting jury
 deliberations the parties made a high-low agreement ($150,000-$950,000) on
the doctor’s $1 million liability policy. Thus the plaintiff received $950,000. -
Waliczek v. Ghandhigutta and Alexian Brothers Medical Center® involved

?

the death of a 47~year~01d constructmn Worker who was hospitahzed following

a constructmn aeczdent T he man ‘had multlple fraetures in his arms, wrists

and legs, bieedmg in the stomach and 4 small ameunt ‘of bieedmg in the brain.
The plamtsz’s estate contended ‘that the man was administered the blood
thinning agent heparin intended for another patient. The defendants disputed
both negligence and causation. On Juné 28, 2001 the jury rendered a verdict of
$6,500,000. However, while the jury was deliberating the parties entered into a
high-low agreement of $350,000-$800,000.

57 971-12643 {Tried June 12, 2001}

58 97L.-9163 {Tried January 11, 2001).

59 2001 WL 34004686; ZARIN'S ME:I)ICAL LIABILITY ALERT, Vol. 10, Issue 2. 97L-8110 {Tried June
15, 2001}
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Skonieczny v. Gardner, Northwest Professional Obstetrics and Gynecology,
Levy and ._A_fqrthwest Cc_)mmiznz’ty:_Ho._spit_al o __(_:Q_n_ce_x_'néd_ a claim that a brachial
plexus ipjury: during_&é}iv_ery resulted in permanent loss of the use of the
child’s left arm __an_c_i__ sh_oﬁld__e_r_plgs the likelihoad of _fut_x;_re a;’_t_hriti_s and pain.
The plaintiff claimed that the Qb_stétfician applied excessive traction to the
baby’s head and that hospital nurses inappropriételj pushed down on the
mother’s s_to_ﬁlach during deliive;y::The jury awarded $13, 298,052, but
defendantlbevy was fbund not liable. Defendants Gardner and Northwest
meessmnal entered into a high-low agreement of $1 million. to $2 million with
the plalntlff before the verdlct Each defendant had a Si mﬂlmn pohcy hmlt

_Chns__ty v. _Cavanqygh?l mv_piv_e_d_ a cimm brought by the family of a man
who die_dj iﬁ.1997 fr(_)fn (_:omplicati_ons”assoc_iéte._d with Huntington’s Chorea, an
incurable disease of thé nervous system. The family contended that for seven
years a psychiatrist__had misdiagnosed the symptoms as due to depression,
therefore preventing treatment that would have abated the man’s symptoms
and mitigated the pain and suffering by the man and his family. They .
contended that the worsenmg symptoms. should have resuited ina referral to a
neurolcglst who weuld have conducted proper testmg The defe:ﬂdant demeci
negligence and contended that the physical manifestations typically assgci_ated
with this rare disease were not noticeable in the patient. In May 2001 the jury
awarded $2,500,000. B y - _

Cork v. Cook County j.ihzasp_l'tal_ﬁ'2 concerned. a 12-year-old female who was -
admitted to the hospital in 1991 with a severe windpipe injury following a
suicide attempt. She was discharged in stable condition but subsequently
readmitted. The lawsuit claimed that upon readmission following breathing
difficulties, inexperienced hespiﬁal personnel attempted to intubate her at
bedside rather than in an operating room. As a result, it was claimed, she was

deprived of oxygen, suffered irreversible brain damage and died four days later.

¢ 981-4578 (Tried May 7, 2001).

51 2001 WL 1855179; ZARIN'S MEDICAL LIABILITY ALERT, Vol. 10, Issue 6, 98L-4578 (Tried May 7,
2001}.

52 991-14351 (Tried May 2, 2001}.
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The defense claimed the child died from pneumonia and other symptoms. A
favorable plaintiff verdict was overtirned. This was the second trial and the
jury rendered an award of $5,300,000. However, on apbééd in 2003 the First
District Appellate Court Fourth Dnnszon again reversed and remanded the
case for a third trial. A rehearing was denied in 2004.63 o '
Szmpson v. Allswede and Midwest Emergency'Sen)ices, Ltd. 6 involved a
claim that an einérgenéyfdo’m physician used a wrong sized tube to intubate
an eight- yearwboy who was admitted with severe burns to his face and torso
followmg exp}oszon of an aerosoi can. The plamtlff also claimed that the
mtu’oatmn was unnecessaxy because despate the burns there was no

indication of dlfﬁcuity in breathmg or hoarseness. The tube remained i in place

for approxlmately a week. Ultlmately the boy had to undergo a tracheostomy
that remained in place for five years plus undergo three additional surgical
resections. As a teenager the boy had made a good recovery and could speak
normally and breathe easily. On May 8, 2001 the jury returned a verdict of
$2, 563,492 ($1.1 million for pain and suffering; $550,000 disfigirement;
$650 000 for 1033 of a nermal 11fe $263 492 for medical expenses} The case is
reported cisewhere as settled post—verdmt for $1 900, 000.65 '
'Cummmgs v. Suprenant, Midwestern University, and Olympia Fields

Osteopathic Hospital 6 asserted that the plaintiff suffered excessive burns on

his back from a fluoroscopy plus an increased risk of getting cancer. The
defendant cardiologist contended that proper consent was obtained, that the
exposure was limited, the radiation was in the approprlate amount and that
the plaintiff was possibly unusually susceptible to radiation. The jury returned
a verdict against the doctor for $1,250,000 {$500,000 medical expenses;
$500,000 pain and suffering; $250,000 for disfigurement: $0 for disability}. The

&3 Appellate Court of Hlinois First District, Fourth Division , No. 1-02-1009 {December 11,
2003}); Appetlate Court of llinois First District, Fourth Division No. 1-02 1009 { February 26,
2004},

64 2001 WL 1855179; 10 ZARIN'S MEDICAL LIABILITY ALERT 6:34 . 96-4608 consolidated with
96L-4770 { Tried April 30, 2001).

6% Westlaw WL 34395032, JVR No. 409, 786.

56 G7L-7658 {Tried March 27, 2001).
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hospital was dismissed mid-trial in a $75,000 settlement that was set off
against the verdict.

Salas v. Columbia Michael Reese Hospital, Organ, Podorovsky, Carranza
and Leland ®7 involved a wrongful death claim involving a two-year-old girl. The
girl was developmentally delayed, had congenital heart disease and
chromosomal defects. In January 1997, she developed respiratory distress and
was admitted to Michael Reese Hospital because X-rays showed a collapsed left
lung; she could not breathe without supplemental oxygen. A CT scan of poor
quality suggested a tumor but a second scan was negative. The plaintiff’s
family claimed that surgery was a high risk because of the collapsed lung and
pneumonia. They also claimed there was no informed consent for the
procedure because the mother only signed consent for a 'mini-thoracotomy,’
while the doctor performed a standard thoracotomy. Also, plaintiff claimed
that the anesthesiologist, should have used singular lung ventilation to protect
against secretions. The defense claimed surgery was necessary even if the CT
scan was negative because the source of the compression needed to be
dlagnosed and that single hmg ventilation was 1mpractzca1 ona 2—year -old.
Foliowmg afifteen-day trial the Jury awarded $2 750,000 for wmngfui death
against Michael Reese hospital, Organ and Podorovsky. Carranza was found
not liable and Leland received a directed verdict. The plaintiff had asked the
jury for $15 million. Post-trial motions were filed in this case but no additional
information was available.

Guerin v. Yu and Rush Prudential HMO %%is a case in which a mother
gave birth by Caesarian section. The mother was discharged from the hospital
but a post-partum examination showed excess bleeding. It was alleged that the
defendant was negligent in failing to test the level of hemoglobin. She
eventually was rushed to a hospital and underwent four surgeries to stop the
bleeding but then developed Adult Respiratory Syndrome and died, survived by

her husband and newborn child. The defense argued that the doctor’s actions

67 2001 WL 34030899; NATIONAL VERDICT REPORTER. 97L-1732 [ Tried Feb 20, 2001).
58 G6L-15058 [ Tried March 19, 2001).
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were ot the proximate cause of death. The jury awarded $7,622,040 against
both defendants for survival pain and suffering {$1 million), medical and
funeral 'expehses' ($92,940), funeral expenses ($4,100), lifetime earnings
($750,000) loss of household services {$275,000) loss of society to husband
($2.5 million) and loss of society for newborn child {$2.5 million). During
deliberations the partles entered into a hlgh -low agreement ($50€) 000-$7
million). ' ' ' ' '

Banis v. Loyb‘la University Hospital and Dobozi %2 involved a claim from a
patient a__dinitt’eci to the hospital in a coma with several fractures, pulmonary
contusion and a braik injiiry following an automobile accident . ‘The plaintiff
asserted that hospital staff did not check his forearm, which developed
compartment syndrome and turned necrotic. All of the patient’s left forearm
muscles had to be removed and all subsequent physicians had recommended
amputating the arm below the elbow. The defense argued that the
compartment syndrome is an extremely rare complication in such cases and
that the defendant’s comatose state made diagnosis of compartment syndrome
difficult. ’I‘he jury awarded $1 700,000 agamst ‘both'defendants for disability
{$57(} 000) dasfigurement $57{} OOO} and pain’ and ‘suffering (570,000). The
case settled for the amount of the verdict.70

Gonzalez v. St. Mary of Nazareth Hospital, Gonzalez, and Joshi 7t involved
a male patient, age 61, admitted to the hospital with symptoms consistent -
with a transient ischemic attack or stroke. Following treatment and tests the
man died. The plaintiff’s estate contended that the treatment deviated from the
standard of care by administering a blood thinner and not conducting
sufficient tests to determine if hemmoraging might be taking place. The
hospital admitted that it failed to communicate the results of tests but denied
negligence, liability or the proximate cause of the man’s death.The physician’s

denied a duty to contact the hospital for lab results and asserted that it was

8% G7L-3408 ( Tried March 2, 2001)
70 Telephone call to plaintiff lawyer on May 5, 2005,
T 96L-14398 (Tried January 30, 2001).
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reasonable to rely on the protocol of the hospital and its nursing staff. The jury
found the two doctors not liable bui awarded $1,250,000. against the hospital:
$1,250,000 for loss of society , but nothing for pain and suffering and -
disability.-The case settled for $1,:255,000,

Schlindler v, Lipshitz 72 involved a.prostatectomy-on a man, age 71 in
1995. During the pmceduré the man’s rectum was perforated. The error was
immediately recognized and repajr'ed..’l‘ he patient was discharged without .
further tests. The man returmed to-the-doctor’s -office reporting that his stool
was leakmg into.the incision. The docter neted the man probably had a
developmg ﬁstula and sent. hlm home Wlth mstmctmns to take sitz baths and .
change back to a soft diet. At'trial a plamtlff’s surgeon: said that the man
should have had a colostomy at that time. A coiostemy was eventually
performed and then reversed. However, the fistula reopened and the man died
from complications. The defendant doctor asserted that all decisions that were -
made were judgment calls and within the standard of care. Further, the
defendant contended that the decision to reverse the colostomy was solely that
of the surgeon. who perfs:)rmed it and the decision was the soie proxzmate cause .

-.of the subsequent mjunes and death ’}‘he defense made a h‘igh—iow offer :
during jury deliberations of $15,000- $1 O(}O 000 durmg jury del1berat10ns {the
suminary is unclear as to whether the offer was accepted). The j jury returned a
verdict of $1, 262, 748 { $600,000 for Wrengful death., $462 748 for medical .
expenses; and_$200,000 for survival pain}.

Macias v. St. Anthony’s Hospital 7* involved a child born in 1995. Blood
samples were drawn as required by the lllinois Department of Public Health.
The newborn child was not feeding well and developed jaundice. She was
admitted to another hospital , transferred to the University of Chicago Hospital
where she died. At trial the evidence indicated that the blood samples were not
received by the Illinois Department of Health lab until 13 days after they were

drawn. The results indicated that the baby had a congenital metabolic defect

72 9714830 (Tried February 2, 2001}
73 97L-6675 {Tried January 30, 2001},
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that , if detected, could have saved her life. The hospital argued that the
samples were sent on a timely basis and that the child died from an unrelated
influenza infection ( an opinion supported by the treating physicianj. The jury
awarded $1,500,000 ($1 million for survival pain and suffering, $42,705 for
medical expenses and $457, 295 for loss of society}. The case was subsequently
settled for $1,400,000.

Carroll v. Barrows, Barroiws and Brown 7* was a lawsuit claiming that the
defendants failed to properly diagnose abnormalities in the eyes of a child
dun‘ng seven visits during his first year of life. When the child was seen by the
Phys.ician’s‘ partner the abnormalities were detected and-the child was feferred
to a specialist who detected signs of cancer. The child subsequently had
radiation and chemotherapy treatments but eventually lost both eyves. The
plaintiff’s experts testified that if the child’s condition had been diagnosed
earlier there was a'greater than fifty percent chance that vision could have
been saved. The defense maintained that a pediatrician could miss the
diagnosis if a portion of the eye was normal, that the patient’s form of cancer

could not have been treated in any event and that an earlier diagnosis would

" not have changed the outcome. The jury awarded $7,962,024 against both

defendants (1 ‘million for disfigurement; $3.5 million for disability; 1 million for
pain and suffering , $152, 224 for medical expenses and $2, 309,800 for
lifetime earnings). The case settled for the $2 million policy limits of the

defendants.?s

Selected Defense Verdicts Involving Payments to Plaintiffs

In Chapter 2 attention was drawn to the fact that even when plaintiffs
lose against some defendants at trial they may nevertheless recover money
from other defendants. Of the 72 defense verdicts there are some examples to

illustrate this fact.

74 96L-13562 (Tried January 17, 2001}
¢ Confirmed by a phone message from the plaintiff’s lawyer to Vidmar on April 28, 2005
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